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LAW REFORM. 


Law reform in Ohio has ceased to be a question of mere specu- 
lation; the new constitution has imparted to it the character of the 
highest practical importance. The commission, therein provided 
for, must now be raised; and when raised, it must do something; 
and the great danger is that it will do altogether too much. Pride 
of character and of opinion will be apt to lead the commissioners 
into this rather than into the opposite error. The task and labor of 
merely supplying the defects, which time and human progress show 
to exist in the present system, will appear too humble for men 
appointed under such a clause as this in the new constitution. This 
seems to look to great and sweeping changes; changes looking like 
revolution. Besides, the spirit of the hour is a spirit of radicalism ; 
a spirit of self-sufficiency, which regards the wisdom and experience 
of the past as mere dry dust, wholly without vitality, unadapted to 
the circumstances of the present, and unfitted for the wonderful 
progress and developments, of which the future promises to be so 
fruitful. Hence the past, with all its experiences and like long 
results of time, is regarded as worthless, undeserving of notice; 


Nore.—The author of this article, an esteemed correspondent, in a letter accompa- 
nying it, after earnestly deprecating the introduction of a uniformity of procedure, 
irrespective of any distinction betwecn law and equity, adds, “There can hardly be 
too much discussjon about it. It may be my views differ from yours; but I am 
mistaken if you do not admit I give good reasons for my views, Whether I am 
right or not, discussion can do no harm.” 
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deserving only to be abolished and to give way to the new creations 
of this nineteenth century. 

It ought, however, to be remembered that all progress, which 
truly tends to improvement, ever has been, and ever must be 
gradual, silent and noiseless, as the reformations of time and the 
revolutions of the heavenly spheres. True wisdom is never a 
babbler, never a boaster; is never heard vaunting amid the noise 
and shoutings of the multitude; it is modest, mistrustful of itself, 
seeking rather to obviate known evils and inconveniences, than by 
sweeping changes, to create those of which we can know nothing of 
their number or extent. Improvement can only be secured by 
retaining our hold upon the past; it must have its roots there, and 
grow out of it. To cut loose from the past, is to introduce anarchy, 
whether in government or law. Improvement implies order, and 
order can only be preserved by allying the future to the past through 
the present. 

This principle is no less applicable to judicial reform than to 
government and law. Lord Mansfield said, in 1787, near the close 
of his long and splendid judicial career, that “great alterations in 
the course of the administration of justice ought to be sparingly 
made, and by degrees, and rather by the court than by legislature.”’ 
2 Campbell Lives, C. J.’s, 420. Lord Mansfield himself was the 
greatest law reformer that ever presided in a court of justice; and 
hence his opinion is entitled to the more weight. Reforms, made 
by the court, are made understandingly, made to obviate a felt evil ; 
and, therefore, its effect and operation are known; and no confusion 
and uncertainty result therefrom. Whereas the destruction of an 
old and tried system, and the creation of a new and untried one, 
imply years of judicial anarchy; years of confusion and uncer- 
tainty, during which the learned and the unlearned are alike igno- 
rant of what may or may not be law. Nor can this knowledge be 
obtained until after the courts shall have discussed and expounded, 
and construed, and applied practically the new system to the infinite 
and multiplied relations of life and its business. This conflict and 
uncertainty and confusion can only be obviated by ingrafting all 
changes and reforms upon existing law and principles, just as time 
and experience show the defects and evils; and then these changes 
should be limited to supplying these defects; to a removal of these 
evils. By such reform, confusion and uncertainty will be avoided. 
And the history of law and its administration show, along the line 


of its progress, many and important changes, large and wholesome 
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reforms, rendered expedient by the perpetual fluctuations in the 
business and relations of human life. But these changes have 
never partaken of the nature of revolution. Old forms and practice, 
and laws, to which society had become accustomed, and with the 
working of which it had become as familiar as with household 
words, have not been rashly displaced to make way for some new 
theory; nor merely because some other plan might have been 
preferable, as more symmetrical. Every change had to justify 
itself, not by some fine-drawn speculation, but by some pressing 
acknowledged necessity. 

Extremes is ever a bad counsellor—whether he hold on to the 
past with a death-grasp, or would repudiate it for his own fine-spun 
theories. There are two classes of mind here symbolized ; the one 
sees nothing but perfection in the past, the other nothing but im- 
perfection; the one would never make a change, the other would 
change every thing; but out of the conflict of these extremes issues 
all salutary reforms; reforms which embody the truth of both, 
uniting what is good in the past with whatever of improvement is 
inclosed in the future. 

Government and law, and the administration of justice, were no 
invention of man. They are the products of society itself, origi- 
nating in its wants and necessities. Society has there as much as the 
individual ; and the individual might as well do without food and 
clothing as society without government and law, and the adminis- 
tration of justice. Itis by these alone that order is secured, without 
which society can not exist. Hence has government and law, and 
the administration of justice grown up noiselessly ; no one knowing 
how, just as the wants of society required, assuming just such forms 
as were best fitted to meet these wants. Hence, whoever would 
ignore the past, sets up his own weak reason against the instincts of 
society ; instincts as unerring as those which guide the wild fowls 
in their annual migrations, and teaches the little wren, and swallow, 
and robin, how and when to build their nests. 

Hence, every form of government, and every system of law, and 
code for the administration of justice, must have been founded in 
truth, must have been adapted to meet the wants of society, and have 
harmonized with its ideas and principles. A naked lie can not 
exist in this world; no more can a system, whether of government 
or law, exist which is based upon falsehood, and is in contradiction 
with the wants of society itself. To discover this truth, to ascer- 
tain whether the changes of society have rendered it in conflict 
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with the past, is the true duty of the reformer; and so reforming, 
he will ever improve. His reforms will ever be in harmony 
with the fundamental truth of the system, and not in conflict 
with it. 

It would also be well for us in Ohio to recollect that most of the 
abuses, complained of in England and New York, never did exist 
here. We reformed all these in our very first practice act. We 
there adopted the principles of the common law code of procedure, 
without the formalities and forms which had become absolute in 
England, and were wholly inapplicable here. And yet the literature 
of law reform ignores all this, and discourses on as though we in 
Ohio were buried beneath the whole mass of obsolete forms and 
practical absurdities, which a few years since continued to disgrace 
the administration of justice in England, and to some extentin New 
York. ; 

We know that what we have as yet said are mere truisms; but 
they are truisms which have lost their hold upon the public mind; 
and hence it is all-important to recall attention to them, and endeavor 
once- more to impress them upon the mind, until they shall again 
exert over it their legitimate influence and sway. Truths ignored 
by the mind are as though they never existed, as far as the action of 
that mind is concerned; and yet, forgotten and disregarded by the 
present as they may be, they will avenge themselves upon the future 
by evils, that must follow any reform, which is not the result of 
their guidance and wisdom. 

Without further preface, we shall now proceed to a statement and 
discussion of the single question we had in view in writing this 
article; a question propounded in the new constitution, to wit, the 
expediency of providing for the administration of justice by a 
uniform mode of proceeding without reference to any distinction 
between law and equity. ‘This experiment has been made in New 
York; it is proposed to make it here. The question then presses 
for a solution ; and solved it must be, wrongly, if we are not able to 
solve it rightly. It is a great change, and should not be made 
rashly, as it will effect large interests either for the better for 
worse. 

By this change it is not proposed to abolish the distinction 
between law and equity. The new constitution guarantees the 
right of trial by jury; and this precludes all possibility of amalga- 
mating law and equity, since one great distinction between them is, 
that in the former case facts are to be found by a jury, and in the 
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latter by the court. Hence all cases coming within the term cases 
at law, must be tried by a jury; and complete amalgamation, 
therefore, can only be had by abolishing all chancery jurisdiction, 
and requiring cases in equity to be tried by a jury as cases at 
law. We believe no one proposes to do so absurd a thing as this. 
What, then, is proposed is to form some code or mode of procedure 
flexible and comprehensive enough to include cases both at law 
and in equity, so far as the commencement of the suit, the statement 
of the plaintiff’s cause of action, and the defendant’s ground of 
defense are concerned; but still leaving the one class to be tried by 
the court and a jury, and the other by the court as now. The 
reason usually given for this great change is, that sometimes a 
party now loses the benefit of his suit, because he has sued in 
chancery, when he should have sued at law. There may be cases 
of this kind; though in a practice of nearly twenty years, we have 
never become acquainted with such a case. Nor can we suppose 
it hardly possible that a lawyer of any acquirements should be 
guilty of so gross a mistake. The distinction between law and 
equity is now so well defined, that no one need be ignorant here, 
unless wilfully so. And ignorance will be guilty of mistakes and 
blunders, be the system what it may. To frame a system, suited 
to the capacities of ignorance and imbecility, is an impossibility, 
of which none but the imbecile and ignorant will dream. Is it 
then expedient, for this single reason, to introduce so sweeping a 
change, the consequences and inconvenience of which experience 
can alone develop? 

But let us examine the nature of these two systems, known as the 
common and civil law codes of procedure, and see if the one is at 
all adapted to the other. These two codes are not what they are, 
through any intervention or wisdom of man; they are what they 
are from necessity; from the necessity of having a system adapted 
to the fundamental fact, which underlies each. This fact given, 
human wisdom is limited to framing a system subservient to, and 
consistent with, this ultimate fact, or facts. What, then, is the fact 
which has made each system what it is, and both diverse ? 

At common law, the case was to be tried by the co-operation of 
the court and a jury; by the civil law, the case was to be 
tried by the court alone; by the common law, the court was 
to declare the law, the jury find the disputed facts; by the 
civil law, the court was both to find the facts and declare the 
law; by the common law, the defendant could not be made 
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a witness to prove the plaintiff’s case; by the civil law, the 
defendant was compelled to be a witness to prove the plaintiff’s 
case. Here, then, are the fundamental facts which have made 
these two systems what they are, and necessarily made them 
divers, each adapting itself to the nature. of the trial which was in 
each case to be obtained. Is it not apparent that the same system 
can not work well in preparing for trials so different as these are? 
Is it not apparent, in advance, these facts admitted, that a differ- 
ent code of procedure would be required in the two cases ? 

And in the first place, let us see how the common law went to 
work to prepare for the double trial by a court and jury. To make 
it work well, the province of the court and jury must be defined, 
and each be restricted within its own proper sphere. The court 
was to declare the law, the jury to find the truth of 'disputed facts. 
The common law prevented any conflict between these two powers, 
by a process as simple as it was certain. The plaintiff was required 
to state on the record the facts which he claimed |constituted his 
cause of action, and the defendant the facts which| constituted his 
ground of defense. These facts being so stated, the court in the 
first place were called upon to declare the law thereon; to say 
whether these facts, so stated in the one case, coristitute a cause 
of action, and in the other, a ground of defense. |Here could be 
no conflict between these two tribunals. But i truth of these 





facts, thus stated, might be denied; and when affirmed on the one 
side and denied upon the other, an issue was made up, to find the 
truth of which was the province of a jury. But jin order not to 
confuse the jury, consisting of men unlearned in the law, it was 
provided that such issue should consist of but a jingle cause of 
action, or ground of defense. It is apparent how essential this was 
to the nature of a jury trial, and that without it the jury would be 
wholly confused and greatly liable to err. This| issue, then, is 
made up, the jury is called; but now another difficulty occurs, how 
is this jury to find this issue, upon what kind of testimony? What 
testimony was competent to prove or disprove the disputed fact, 
would clearly be one of law to be decided by the court; and hence 
all evidence in the first place to be passed upon by the court, for the 
purpose of deciding upon its competency to go to the jury. Until 
this question is decided by the court, the jury has nothing to do 
with it; but when the court decides that it is competent, then the 
jury are to say whether it proves or disproves the disputed fact or 
facts. Here, again, the functions of these two tribunals are kept 
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entirely separate, so that the one can not trench upon the other. 
All the evidence introduced, the court explains to the jury simply 
what the disputed fact is; what it is that the one party affirms and 
the other denies, and leaves it for the jury to say whether the fact 
affirmed has been proved or not. When the jury have returned their 
finding, the court treat this finding as true, and proceed to render such 
a judgment as the laws require on the fact so found. This, then, is 
briefly the system which has grown up out of the double nature of 
a common law trial; and is it not well adapted, in the first place, 
to keep separate the functions of the court and the jury, and in the 
next place to secure a chance for a fair trial, whether of the law by 
the court, or the facts by the jury? Wherein is it imperfect, or 


defective ? Wherein can it be improved? 
It is true, that in some actions the system has been departed from 


in some respects. In the various actions on the case, almost any 
defense may be given in evidence, under the plea of the general issue, 
without putting this defense upon the record. That this departure 
was unwise, is now pretty generally admitted; and in England a 
return to the more ancient principle has taken place to the general 
satisfaction of the bar, and to a great economy in the expense of 
litigation. 

Let us next turn our attention to the civil law mode of procedure, 
and see how that attains the object in view, preparing a case for the 
decision of the court alone, in connection with an examination of the 
defendant as a witness. As the court are both to find the truth of 
disputed facts, and declare the law thereon, there is no necessity for 
keeping the two functions separate. Hence the bill in chancery not 
only states the facts, which constitutes the ground of complaint, but 
it also contains a statement of the evidence by which the main facts 
are to be proved. This is necessary, in order to enable the com- 
plainant to examine the respondent, not only touching the main 
facts, but also touching the other facts, the existence of which 
tend to prove the truth of the main facts. In chancery, then, a bill 
is both a pleading and an examination; and its object is not alone 
to state a case, but to obtain evidence to prove the truth of that 
case thus stated. 

The respondent is required to answer this bill under oath, and 
according to the truth of the facts and evidence as he understands 
them. He is also permitted in his answer to state his own case, 
that is, his defense ; hence the answer becomes both a pleading and 
a deposition—facts and evidence all being mixed up together. This 











264 Law Reform. 


answer, being under oath, must admit, so far as the truth requires, 
and deny so far as the truth will justify. Hence there can be no 
specific issue; their admissions will be partial, qualified; some 
facts admitted with qualifications and limitations; others denied in 
the same way. Whenthe replication is put in, the case is at issue, 
and the parties in a condition to take testimony to produce evidence. 
The case is then submitted to the court, whose first duty is to ascer- 
tain what facts are admitted and what disputed, and to apply the 
evidence to these disputed facts, and to find on which side the truth 
lies ; then comes the duty of stating the facts so found to be either 
admitted or proved; when this is done, then arises the duty of the 
court to declare the law upon the facts thus found. 

Such is the method worked out by the civil law, to prepare a case 
for the trial to which that law subjects it. And the nature of that 
trial, and the method of proof by an examination of the respondent 
being given, what other method than this could have been adopted ? 
Is it not what it is from necessity, aud not frora any fine-spun 
theory? We submit that no law reformer could make it other than 
what it is. It meets the necessities of the case|; is adapted to 
secure a fair and full trial, as that trial had been fixed by law. This 
is what a code of procedure should do, and all it can do. 

Now, then, is it possible that either of these systems can be sub- 
stituted for the other, with any advantage to the administration of 
justice? The common law mode of declaring makes no provision 
for examining the defendant under oath, touching jthe case_ stated, 
and the proofs by which it is to be maintained; and hence is 
wholly unfitted for the trial and proof provided by the civil law. 
On the other hand, the civil law mode of bill and |janswer provides 
for no separation of the functions of the court and the jury, by 
separating the allegations of the facts constituting the cause of 
action, or the ground of defense from the evidence,| by which either 
the one or the other is to be made out. Nor doves the bill and 
answer present any fixed, definite issue, which can |be submitted to 





a jury; the fact and the evidence are all mixed to 
disputed facts can only be ascertained by a most ca 
the bill and answer, a labor which no jury could « 


gether; and the 
reful analysis of 
‘ver successfully 


perform. What one adaption, then, has the one system to serve the 


purposes of the other? 
But is it proposed to form some third system out 


substituted for any part of the other? 


| of certain por- 
tions of both the others? What part even of ‘the one can be 
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practical system be framed out of portions of two diverse contradic- 
tory systems? How can contradictions be elaborated into harmony ? 
We know of no way in which it can successfully be done. This 
new system would have all the worst features of both, and be fitted 
for neither species of trial. 

It is proposed, however, to provide that all suits shall be com- 
menced by petition, and followed by answer, and then be tried 
either as at common law, or as in equity, as the nature of each case 
may require. This is substantially the new code of New York. 
Now names are nothing. It matters little whether you call the 
first pleading a declaration or a petition, and the second an answer 
or a plea; the important thing is, what do you mean by this term? 
What shall this petition and answer contain? Shall they contain 
simply a statement of the facts constituting the cause of action, or 
the ground of defense? If this be what is meant, then your petition 
is substantially a declaration, and your answer a plea put in under 
oath. But this system, thus expounded, has no adaption for cases 
in equity. It precludes a just examination of the defendant, as 
your petition contains no statement of the evidence. If, on the 
other hand, the petition is to be like a bill in chancery, and the 
answer like an answer in chancery, then you have only tied on 
to a bill in chancery the common law mode of trial: two things 
wholly incompatible. If, however, the petition in such case is to 
partake of the nature of a declaration or a bill, as the nature of the 
case may require, then the whole reform consists in giving a com- 
mon name to two different things; but leaving the original difficulty 
just where it was before; as, in every case, the question of common 
law or equity jurisdiction would still have to be settled in limine, 
ere this petition could be drawn, as its character must be different 
just as this question should be decided. And a mistake here would 
prove just as disastrous then as now; involving an amendment 
which would make the plaintiff pay all the costs incurred in the 
case. 

There is another matter which should not be forgotten ; and that is, 
that if the civil law mode of procedure is to be joined to the com- 
mon law mode of trial by jury, the parties themselves are deprived 
of the right of making up their own issues, of saying what facts 
are disputed, and shall be passed upon by a jury. The petition 
and answer ending in no issues, the court will be compelled to 
decide, in the first instance, what is in dispute, and frame the issue 
upon which this dispute is to be settled by a jury. At common law 
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the parties make up the issue ; under this mongrel system, the court 
do it. Is this securing to the party a trial by jury? Is this pre- 
serving inviolate the right of trial by jury? The parties are 
deprived of their common law right of submitting their own case, 
uponjtheir own chosen points, to a jury, and restricted to a jury trial 
on those questions alone which the court decide are in dispute. If 
the court decide that nothing is in dispute, then the party can have 
no jury trial. Nor is this all. He is compelled to plead under 
oath ; at common law, he pleads without swearing to the truth of 
his plea, and thus can submit to a jury the question whether the 
plaintiff can by evidence make out his case. Such a reform works 
an entire change in the right of trial by jury, and practically enacts 
that the defendant shall be entitled to a trial by jury only in those 
cases in which the defendant shall swear that the plaintiff has no 
cause of action. The New York code has a provision expressly 
regulating the making up of these issues out of pleadings so framed as 
to lead to no issue. Such, too, we believe, is the practice in Louis- 
iana, where the trial by jury has been ingrafted upon the civil law 
code of procedure. Such it must be, when appended to a system 
of pleading which leads to no specific issues. 

But we have some experience upon the subject of allying the 
common law mode of trial by jury to the civil law code of pro- 
eedure. In Scotland, the civil law prevails with its code of pro- 
cedure. “1A. D. 1787, it was proposed to introduce the trial by 
jury into Scotland, and the opinion of Lord Mansfield was sought 
as to the expediency of the contemplated change. Lord Mans- 
field replied, that ‘‘he thought the proposed introduction of juries 
was a rash innovation, and would be attended with many conse- 
quences which no man alive could foresee.” In 1807, says Lord 
Campbell, however, the trial by jury was introduced into Scotland, 
and the experiment, I am afraid, has proved a failure, and Lord 
Mansfield’s predictions have been fatally verified. % Lives of Chief 
Justices, 420,421. We believe the trial by jury has proved a signal 
failure, wherever the effort has been made to ingraft it upon a code 
of procedure wholly unfitted for such an institution 

New York, also, has experimented in this direction somewhat to 
her own costs, or we are much misinformed. [We have lately 
examined the new code of that State, as amended at the last session 
of its legislature, to which was appended notes referring to the 
almost innumerable decisions made thereon since its adoption in 
A. D. 1848. They have had three years of jpticial anarchy, and 
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confusion, and uncertainty. We infer this from the vast number of 
reported cases referred to, explaining, expounding, and construing 
this new code ; a mass of decision rendered necessary alone by a state 
of uncertainty in the law of procedure. There have arisen more cases 
in these three years, in NewYork, under the new code, than all we 
have had in Ohio for the fifty years it has been a State. And 
as we gather the present tendency of these decision, the result 
is, or will be, to hold that a petition in a case at law must be sub- 
stantially like a common law declaration, and the answer like a 
plea; while in cases in equity the petition and answer will be 
required to be drawn in conformity to the old bill and answer in 
chancery. This was apparently the only way by which the courts 
could escape from the utter confusion into which all pleadings had 
fallen. These petitions were in all forms, sometimes stating facts 
and evidence, and sometimes stating no facts but the evidence, by 
which a certain state of facts might be proved. Answers also 
assumed as many forms as the cameleon does colors; but always 
lacking one essential requisite of a common law pleading, never 
ending in an issue. The length of pleadings was also becoming 
interminable, and the occasion of infinite abuses. They were 
crowded with all the evidence, and with what was not evidence; 
with all that the draftsman could fish up, and the party would, in the 
case of an answer, swear to. Thus, after years of confusion and 
litigation, this boasted reform is to result in changing the begin- 
ning and end of a common law declaration, and the filing of it 
before, instead of after, the summons has issued. And we have no 
doubt that it is the only way of escape left to them since the code 
will admit of such a construction. Nature is stronger than man, 
and truth than newfangled theories; and the past will vindicate its 
claims to sense by the fearful results following a rejection of her 
long-hoarded experience, and the systems, which have grown up in 
her bosom, their roots striking deep into the foundation soil of 
everlasting truth. 

We believe we have said enough to demonstrate the invincible 
antipathy between these two systems, and the utter practical impos- 
sibility of substituting the one for the other, or working out any 
intermediate system, which will answer for both. Nor is there 
any sufficient reason put forward for this change, which can for a 
moment justify us in making an experiment so certain to introduce 
confusion without being, in any whit, an improvement. 
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If, then, reforms are to be made, they must recognize the existence 
of these two systems, and be predicated upon them. That there 
may be some salutary reforms in the one or both; we have little 
doubt ; but we have already occupied so much spac?, that we must 
postpone a consideration of these reforms to some future occasion. 
8. N. 
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THE MORALS OF THE LAW. 


Iw an article in this Journal, some months since, on ‘“ Lawyers 
and their Traits,”’* the origin and causes of that odium, which in 
many minds attaches to the profession, that we, with the great mass 
of our readers, are proud to call our own, were stated and illus- 
trated. The state of parties at the times of James, Charles, and 
the Commonwealth, produced a deep and lasting influence upon 
English literature. It is mainly through the influence of that 
literature, that the prejudices of that age against the law and those 
who administered it, though in their nature transient, have been 
perpetuated. The literary party were, in the main, of loyal senti- 
ments; for literature lived upon patronage, and earned its smiles 
and favor by grossly flattering rich and noble patrons. Dryden is 
a notable instance of this. With this party lawyers were distinctly 
in bad odor, for they, more than all other professions, had deeply 
offended the king. Butler makes himself particularly witty at their 
expense. A more detestable character than the lawyer of Hudibras, 
can scarcely be found, even in the corrupt literature of that period. 
Those ‘canting’? puritan lawyers in rece who impugned 
the divine right of kings, were, as Butler’s party thought, flying in 
the face of God’s Anointed.t To these, hereditary grievances, of 
no light weight in the political scale, were added. Coke’s judg- 
ments, long before that time, had abridged the royal revenues, and 
the money question excites as angry feelings and as lasting animos- 
ities in kings as in clowns. He had curtailed the regal patronage 
and influence, by stripping off the protection which the king had by 
licenses and proclamations sought to throw around his creatures. 
And worse than all, as a statesman, ‘‘the oracle of the common 
law,” had by his indomitable energy, carried the Petition of Rights 





*Page50. +Macauley’s England, 182, Harpers’ edition. 
$2 Southey’s Book of the Church, 364. 
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against all the influence of the crown; and had, finally, by per- 
suading the Commons to withhold the supplies, raised that body 
from a herd of trembling suppliants, as they were in the time of 
Henry VIII, and of Elizabeth, into the motive and controlling 
power of the Government,* Lord Coke did more than any man 
in England to make the House of Commons what Burke declared 
it to be, ‘the express image of the feelings of the nation.” Few 
men, in our profession, have ever drawn around them warmer 
friends or more devoted admirers than Lord Coke. The Bar 
worshipped him. Of course, all the odium which attached to 
Coke, attached to his friends and to the profession of which he was 
the acknowledged leader. 

By a course, quite natural in minds where hasty zeal and party 
interest override the dictates of calm judgment and clear reason, 
the supposed villainy of the practisers of the law, imparted, in 
their estimation, a villainous ingredient into the law itself. In 
narrow iutellects, this hereditary prejudice, which has been care- 
fully handed down with the other rubbish of the past, is not yet 
worne out. No one desires that it shall. To combat it, would be 
to assume for it an importance which no lawyer dreams it deserves. 
So fights he, as one that beats the air. 

But there are questions in legal ethics upon which good and 
thinking men of liberal views, both in and out of our profession, 
have entertained grave doubts. Those ‘‘obstinate questionings ” 
which always arise in a thoughtful mind, when a rule is propounded 
in conflict with the settled habit of its thoughts, deserve the most 
respectful consideration. For, if those doubts be well founded, the 
genius of our law is such that it is rarely compelled, by artificial 
requirements, to abide by a rule, not founded in reason and moral 
right. The history of juridical literature affords many splendid 
examples of the moral feeling of the bar compelling judges, after 
an obstinate resistance, to yield up a rule, which that feeling could 
never allow to become the settled law. 

That the law does not assume to enforce mere moral obligations, 
is no cause of reproach. It is impossible that it should: it would 
be intolerable tyranny if it could. Moral obligations relate to our 
affections, which human laws can, happily, never reach. The 
sanctions by which such obligations are enforced, are above and 
beyond all human law. That “Judge above, whom no king can 
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corrupt,” alone can vindicate that law which says, “‘Thou shalt 
Love thy neighbor as thyself.”” Love never sprang from the fear 
of impending evil; and fear is the only motive that human justice 
can employ. Are men generous, or benevolent, or courteous, or 
charitable, or kind-hearted, from any fear of human law? These 
are moral duties: does any one propose to compel men to perform 
them? Sad are the lessons which the past teaches of such attempts. 
Its bitter fruits were not unknown on English ground. They grew 
side by side with the common law ; and the soil wherein they grew 
ox’s Martyr- 
ology is a history of English attempts to enforce moral obligations. 
It will be replied, that these were penal laws; but they were not 
the less intended to enforce what their framers believed—I hope 
no one doubts, conscientiously believed—to be a moral duty; and 
the private obligations of individuals are not at all distinguishable 
in principle from these. ‘The attempt would be as futile in the one 
case as in the other. | 
They who insist that the law should enforce mere | moral obliga- 
tions, misapprehend the functions of the law. ‘* Government,” said 
Burke, ‘is a contrivance of human wisdom to provide for human 
wants.”’ Apply this to law. It is a compact made by society to 
protect rights which that society confers upon its mernbers. There 
its functions cease. Rights, not having their foundation in that 
compact, are not subject to its legitimate control. ‘The American 
Governments, for example, expressly disclaim, in their bills of 
rights, any pretension to control the reason, faith, conscience, or 
opinion, of any man; for the very obvious reason, that these are 
rights which government did not confer, and, therefore, ought not 
to control. The rights which society does confer, regard property, 
whether it be in the shape of tangible goods, or reputation, or per- 
sonal safety. The social compact ereates the right to have such 
property protected by law. ‘There are moral obligations which 
men owe to each other, not because they are members of human 
society, but because they are subjects of a moral government. To 
that moral Governor, society has left, and ought to leave, the enforce- 
ment of the obligations which that government created. Whenever 
it shall happen, as it does daily, that a moral question enters into 
the determination of a controversy concerning rights which society 
confers, it will be found, almost invariably, that the rule of law, 
by which those rights are to be determined, is strictly consonant 
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with the moral law. This being the very point in dispute, is to be 
_illustrateé by examples. 

There are two forms of actions at law which particularly illus- 
trate this—the action of Assumpsit, and of Case. ‘The latter, as 
being of broader application, and in its principles including the 
former, will afford more copious and diversified illustrations. 

It will be observed that the state of the question is, that the ruLE 
or taw, by which rights of property are to be determined, will 
almost invariably be found to be strictly consonant with the moral 
law. That it is invariably so, is not claimed. We have this 
treasure of earthly justice in earthen vessels. Perfection is not 
predicable of any thing human. But it is insisted that, taken as a 
system of practical rules, adapted to the wants of a civilized and 
Christian community, the common law is a noble monument of the 
wisdom and integrity of those who have moulded it into a system. 
It deals oftentimes with nice questions of ethics, with a much 
keener discrimination than does the professed ‘teacher of ethical 
philosophy. For, in the one case, the sharp incentive of individual 
interest hasenlisted acute minds on each side, who present to the court 
all the bearings of a doubtful case; and their researches rarely fail 
to bring out the ultimate principle ; while the philosopher, nursing his 
own theory as a tender child, in the retirement of his study, or beside 
the fireside of a quiet home, little dreams how rude shocks it shall 
receive, when sent out to fight its way against the unwilling world. 
It is further to be observed, that it is the rule of law, not its appli- 
cation to the particular state of facts in controversy, that is affirmed 
to be moral. It is the inherent infirmity, not the reproach of 
human justice, that it is compelled to deal with men by the 
standard of external actions, and by comparing those actions 
with the standard of usual experiences, to determine, as by a 
fixed rule, the secret motive within. It can not look into the 
soul, and by a survey of its internal workings, investigate the 
secret springs of human conduct. It follows from this, inevitably, 
that the operation of a law, indispensable to the well-being of 
society, and in all its usual operations strictly just and even 
merciful—for it is mercy to punish the guilty—may, in particular 
instances, produce positive injustice. I say that that is not a 
fault; but an inherent infirmity. Human society is such, that 
we must either bear that evil, or have no law at all. The opera- 
tion of the physical and the moral law is not exempt from this 
infirmity. These laws often fall short of the design of the lawgiver, 
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and do positive injury to mankind; and from precisely the same 
cause as that which impairs the perfect working of human law—the 
imperfection of human nature. There is, for example, a physical’ 
law, that the child shall inherit the physical nature of the parent. 
That disease, superinduced by crime, has fastened on the parent, 
does not modify or change that law. It marches inexorably 
forward in the uniformity of its application, and disease is, by its 
operation, entailed upon the offspring. Similar results attend the 
operations of the moral law. The moral quality of shame illus- 
trates this. By the moral law, it was intended to prevent the doing 
of shameful actions; but a shameful action beingjdone—that is, 
shame having failed to accomplish the first design of the lawgiver, 
on account of the imperfection of the being on whom that law 
operated—its tendency is to urge the culprit to the |doing of other 
shameful actions, to conceal the first. What the moral law 
intended as a check, becomes an incentive and motive power. 

That is, therefore, a poor philosophy that fastens jon a particular 
instance as indicative of the operation of a system; and by its 
judgment of that case, decides upon the justice or injustice of the 
general rule. The proper inquiry is, What, in the main, is the 
effect of this rule in the ordinary affairs of life? Not whether 
by possibility some of its results may prove different from its 
ordinary workings. This will be a sufficient reply to many objec- 
tions against the science of the law. To demand perfection in its 
workings, is to say that there shall be no law. Other evils may be 
accounted for by adverting to the fact that they have grown out of 
an attempt, in particular instances, to remedy the very evil com- 
plained of; in other words, a wholesome rule has been departed 
from for the purpose of avoiding ‘‘the hardship” of the case in 
judgment; that is, from a mistaken sense of duty in the judge. It 
is a proverb with lawyers that hard cases make bad law. We 
rather admire the answer of an old judge who, when counsel said 
in argument, that if the court decided so and so, his client would 
be ruined, replied: ‘* What of that? It is better that he should be 
ruined, than that the law should be changed on his account.’”’ But, 
to our illustrations of this morality, which we claim for the law. 


Tue Action on tar Case—Its General Principles—The Use of 
Property—The Element of Water—Nuisances. 


Wherever the defendant has violated some positive legal duty, 
and injury results therefrom to the plaintiff, for the redress of which 
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the law has provided no other specific remedy, an action on the 
case will lie against the defendant. 

If the injury is the immediate result of force wilfully applied, 
the law has provided that an action for trespass shall be the only 
remedy. Ifthe wrong complained of was forcible, but resulted not 
from wilfulness, but carelessness, the plaintiff has his election to 
have his remedy by either action. He may either make the force 
the gravamen of his action, and proceed in trespass; or he may 
avoid all mention of the force, and proceed in case against the 
defendant for the negligence, i. e. the breach of legal duty. Ogle 
v. Barnes, 8 Durnford & East, 188, and Schuwer v, Veeder, 7 
Blackford, 342, were actions on the case against the defendants for 
so negligently steering their vessels, that injury resulted to the plain- 
tiffs. The objection made was, that as the injury was forcible, 
trespass, and not case, was the proper remedy. But as the party 
did not complain of the force, but only of the breach of legal duty 
in the defendants in omitting to use that care which they were 
bound to exercise, it was held that case was proper. A similar 
case arose at an early day in Ohio, and the court, not adverting to 
this distinction, decided that trespass was the only remedy. Case 
v. Mark, 2 Ohio R:, 169. This question is not now of much 
practical importance in Ohio, since it has been provided by statute 
that where, by the wrongful act of any person, an injury is pro- 
duced either to the person or personal property or rights of another, 
or his servant, child, or wife, for which an action of trespass may 
by law be brought, an action of trespass on the case may be brought 
to recover damages for such injuries, whether it was wilful or 
accompanied by force or not, and whether the injury was a direct 
and immediate consequence from such wrongful act, or whether it 
was consequential or indirect. 42 Ohio Laws, 72, sec. 4. As 
this statute does not extend to injuries to real property, and as the 
plaintiff may, if he elects to do so, still proceed in trespass, instead 
of case, where, at common law, trespass was maintainable; the 
rule in Case v. Mark may again come under consideration. The 
principle, above stated, as to negligence being made the gravamen 
of the action, seems to be now well settled as the law of England. 
Moreton v. Harden, 4 Barnewell and Creswell, 224. 

By the terms of the definition above given, case is not the proper 
remedy, if the law has provided any other specific remedy. Where 
a statute creates an obligation, and enforces the performance in a 
specified manner, performance can not be enforced in any other 
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manner. Stevens v. Jeacocke, 17 London Law Journal R. (N. S.) 
Queen’s Bench, 163; Underhill v. Ellicombe, 1 McClelland & 
Younge, 450; Doe d. the Bishop of Rochester v. Bridges, 1 Barne- 
well & Adolphus, 859. 

If the ‘positive legal duty” arises out of a contract, the party 
may proceed, either in assumpsit, on the contract, for the breach of 
the implied promise to perform it, or in case, for the violation of 
his legal duty to the plaintiff in not performing it. Thus, in Bur- 
nett v. Lynch, 5 Barnewall & Creswell, 589, the plaintiff, being 
the lessee of a leasehold estate, assigned by deed poll, all his interest 
in the demised premises to the defendant, subject to the payment of 
the rent and the performance of the covenants contained in the lease ; 
but entered into no covenant with the plaintiff to pay the rent, or 
perform the covenants of the original lease. Under this deed, the 
defendant took possession, and while in possession, suffered the 
premises to be out of repair. For this injury, the original lessor 
sued the plaintiff and recovered damages; and, to redress this wrong, 
the latter now sued the defendant in an action on the case for his 
breach of legal duty. The court were unanimously of opinion that 
the form of the action was proper. Mr. Justice Littledale, in 
giving his opinion, thus clearly stated the distinction alluded to. 
‘‘ Where,” said he, ‘“‘there is an express promise, and a legal 
obligation results from it, then the plaintiff’s cause of action is most 
accurately described in assumpsit, in which the promise is stated as 
the gist of the action. But, where, from a given state of facts, the 
law raises a legal obligation to do a particular act, and there is 
a breach of that obligation, and a consequential damage, there, 
although assumpsit may be maintainable, upon a promise implied 
by law to do the act, still an action on the case, founded in tort, is 
the more proper form of action, in which the plaintiff, in his 
declaration, states the facts out of which the legal obligation arises, 
the obligation itself, the breach of it, and the damage resulting from 
that breach. For that isthe most accurate description of the real 
cause of action; and that form of action in which the real cause of 
action is most accurately described, is the best adapted to every 
case. If the plaintiff in this case can not say that the defendant 
undertook to pay the rent and perform the covenants, and has not 
done so, assumpsit is not the form of action the best adapted to his 
cause of complaint. Here, there having been neither an express 
promise to indemnify, nor any express promise to perform the 
covenants, I think an action on the case, founded upon a breach 
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of duty, is more proper than an action of assumpsit, founded upon 
the breach of a supposed promise. The ground of the present 
action is the damage resulting to the plaintiff from a default of 
duty by the defendant. The duty was not to be performed to the 
plaintiff, but to the original landlord in respect of the land. But 
the interest which the defendant had was derived from the plaintiff, 
and it is in consequence of the neglect of duty, by the defendant, 
that the plaintiff has been damnified, the original landlord having 
recovered against him damages, by reason of breaches of covenant 
contained in the lease,*committed after he assigned to the defendant. 
A breach of duty in the defendant, and a damage resulting there- 
from to the plaintiff, is a proper subject for an action in the case in 
tort.” 

The same doctrine was asserted in the case of Marzetti v. Wil- 
liams, 1 Barnewall & Adolphus, 514, where the defentant, a 
banker, was sued for refusing payment of the plaintiff’s check, 
drawn on funds in the defendant’s hands, and which he ought to 
have paid. The action was in form case, and Brougham and 
Thesiger objected, that it being founded on the breach of a contract, 
implied in law that the banker would pay within a reasonable time 
after he has received sufficient funds belonging to the customer, and 
they might have added, after having a reasonable time to inquire 
into the genuineness of the indorsements of strangers necessary to 
make out the title to the bill, Roberts v. Tucker, 4 English Law 
and Equity R. 236—the action should have been assumpsit, and 
not case. The court overruled the objection. ‘The action being 
substantially founded on a contract, I think,”? said Mr. Justice 
Parke, ‘“‘it can make no difference whether it is in form tort or 
assumpsit. There is no authority for any such distinction.” 

To this it may be added, that originally and upon principle, 
assumpsit was an action on the case, and did not cease to be so 
in form till about the commencement of the present century. In 
Lilly’s Entries, the third edition of which was published in 1758, 
there is no title Assumpsit; all such actions being included under 
Actions on the Case. 

The injuries redressible by the action on the case, and the cor- 
rectness of the principles upon which that redress is given, may be 
illustrated by considering what are one’s positive legal duties with 
reference 

I. To the use of one’s property ; 

II. To the pursuit of one’s avocation ; 
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III. To the duty of truthfulness ; 

IV. To particular obligations imposed by municipal law; 

V. To do no one any legal injury. 

The principles upon which redress is given in these several cases, 
are, 

I. Every one is bound so to use his own property as not thereby 
to infringe upon the legal rights of others to the enjoyment of their 
property. 

II. Every one is bound so to pursue his own lawful avocation 
as not thereby to do an unlawful injury to the rights of others. 

III. Every one, who, by holding himself out to the world as 
versed in a particular occupation, induces others to employ him in 
that occupation, is bound to use such reasonable skill and know- 
ledge in the performance of his work as may ordinarily be expected 
from persons who pursue that occupation. 

Where a party seeks to induce another to change his position, he 
is legally bound to speak the truth. If he makes representations on 
which the other has a right to rely, his legal duty is to speak 
nothing which he knows, or believes, to be untrue, or of which he 
has no knowledge at all. If his opinion is asked in such case, and 
he gives it, he is bound to give it truly. 

IV. Where the law imposes on the defendant an obligation to do 
an act, in the benefit of which the plaintiff is legally entitled to 
participate, the refusal to do that act for him, or the negligent per- 
formance of it—which is so far a refusal to perform it—is a viola- 
tion of the defendant’s legal duty. 

V. Every one is bound to respect the legal rights of others, 
and to do them no illegal injury. 

It may be proper to add another principle, which relates to the 
right of the plaintiff to compensation for a violation of his legal 
rights. The presence or absence of a malicious intention, on the 
part of the defendant, as it can not enhance or diminish the amount 
of the damage actually done to the plaintiff, cannot affect the plaintiff’s 
right to recover compensation for the injury inflicted. The mora? 
culpability of the defendant is simply a moral question, with which 
the law has nothing todo. The plaintiff’s right to be indemnified 
for a violation of his legal rights, is the thing to be regarded. It 
ean, therefore, never be a defense to a civil action, to show that the 
party did not intend to inflict the injury, which his conduct has 
produced. Watson v. Moore, 2 Cushing, 140; Stone v. Varney, 
7 Metcalf. 91; Lambert v. Bessey, T. Raymond, 421. 
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I. The first proposition is, that every one is bound to use his 
own property so as not to infringe upon the legal right of other persons 
to the enjoyment of theirs. 

In all cases where one is in possession of fixed property—and 
probably the rule would be extended to moveable property—he 
must take due care to prevent the doing of acts thereon, whether 
done by his servants or others, which may prove a nuisance to third 
persons. Ifa man has any thing to do on his own premises, he 
must take care that no one, by his default, is injured in the mode of 
conducting the work. As the use of his own premises is by law 
confined to himself, he ought as occupier to be chargeable for 
nuisances thereon, occasioned by any acts of persons whom he 
brings upon the premises. This is the application of the familiar 
maxim, Sie utere tuo ut alienum non ledas. 9 Coke’s R. 59; 
Broom’s Legal Maxims, 160. 

He who creates a nuisance on his own land, is of course liable to 
every one who is injured by that nuisance. Aldred’s Case, 9 Coke, 
57. And, upon the principle above stated, such a wrongdoer can 
not put an end to his liability by transferring the property to another 
person. So long as that nuisance remains, his liability for it 
remains. Waggoner v. Germaine, 3 Denio, 306. So, if he erects 
any thing upon his premises, which from its nature may become a 
nuisance, unless proper care is used in relation to it—for example, a 
privy—and then lets the premises, and undertakes to his lessee to 
cleanse the same, and does not, and the nuisance ensues, the lessor 
is liable. The King v. Pedley, 1 Adolphus & Ellis, 822; 2 
Nevile & Manning, 627, as qualified in 4 Manning, Granger & 
Scott, 804. So, if he rents the premises, knowing that the tenant 
means to create a nuisance thereon, he is properly regarded as the 
author of the mischief. It was upon this principle that the defend- 
ant, in the case of the People v. Erwin, 4 Denio, 129, who had 
leased premises to be occupied as a house of ill-fame, was convicted 
as the keeper of such a house. 

But if the purpose for which the premises are let be in itself 
lawful, the lessor is not liable, unless, from the nature of the business, 
or other circumstances, he knew or had reason to believe, that the 
execution of such purpose would prove injurious to the plaintiff. In 
Fish v. Dodge, 4 Denio, 311, Mrs. Dodge, the keeper of a board- 
ing house, adjoining the premises of Fish, sued him for a nuisance 
on those premises. Fish was a blacksmith, and it was admitted 
that his occupation caused no unlawful annoyance to Mrs. D.; but 
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the wrong complained of was that he had rented part of the prem- 
ises to Jagger & Co., who told him at the time of the renting that 
they wanted to finish steam boilers’there. In manufacturing these 
boilers there was a tremendous noise and pounding, commencing 
about six o’clock in the morning, and continuing until sundown. 
Immense quantities of dust arose from the work in the shop, which 
penetrated the house of Mrs. Dodge, settled upon the curtains and 
furniture, and filled the air of the house, making it difficult to 
breathe. The plaintiff, in the original action had a verdict, and 
judgment was given thereon. This judgment was reversed on other 
grounds, but the court were of opinion that the defendant would be 
liable, if he knew or had reason to believe, that he was letting the 
property for a use which must prove injurious to the plaintiff. 

In these cases it will be observed, the ground of the liability of 
the defendant was, not that he, or his servants did the injury, but 
that he had transferred to the occupiers of his land, for his own 
benefit, the use of property, over which he had by law the exclusive 
control, for a purpose which he knew would prove injurious to 
others. It is that knowledge and intention, which, when he has 
exercised due care in selecting a proper occupier, that render him 
liable. If, therefore, he leases his premises to a proper tenant, 
without any view or knowledge on his part of a design to use them 
to the injury of others, he is not liable, although they may be 
so used by his tenant. The landlord does not undertake to be 
responsible to the community for the wrongful acts of his tenants, 
which he had no agency in producing. If he, therefore, lets prem- 
ises, not in themselves a nuisance, but which may or may not be 
used by the tenant so as to become a nuisance, and it is entirely at 
the option of the tenant so to use them or not, the landlord can not 
be made responsible for the acts of the tenant: and a fortiori, he 
would not be liable, if he had taken an obligation from the tenant 
not to use them so as to create a nuisance, even without reserving a 
right to enter and abate a nuisance, if created. Upon this prin- 
ciple, it was held in Rich v. Basterfield, 4 Manning, Granger, & 
Scott, 783, that the owner of a dwelling, who had erected a chim- 
ney therein, and let the premises without making any contract with 
reference to fires being made there, and it being quite possible for 
the tenant to occupy the house without making any fires in that 
chimney, and quite optional on his part to make them or not, or to 
make them with certain times excepted, so as not to annoy the 
plaintiff, or in such a manner as not to create any quantity of 
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smoke that could be deemed a nuisance—as by using coke—was 
not liable for the nuisance which his tenant created there by 
building fires, the smoke of which was carried by the wind into 
the plaintiff’s house. 

Where a party is not himself the wrong-doer—as where he comes 
into possession of land on which there is an existing nuisance, and 
he is under no obligation by usage or otherwise, to cleanse the place 
where the nuisance was—the mere fact of possession will not render 
him liable to an action, unless a request be first made to him to 
remove it, and he neglects or refuses to do so. In such case, before 
request made, no one has a right to take the law in his own hands, 
and enter to abate the nuisance, unless, perhaps, where there is 
such immediate danger to life or health as to render it unsafe to 
wait to give notice. The presumption of law is that every man 
will do his duty, and that in this case he will remove the nuisance 
as soon as he is notified of it, and requested to do so; and until it 
is shown by his neglect or refusal that he will not, it is deemed 
unreasonable to allow others to intrude upon his premises. Jones 
v. Williams, 11 Meeson & Welsby, 176. 

It is next to be stated what a nuisance is. And here the definition 
furnished by the books is so broad—‘“‘ any thing that worketh hurt, 
inconvenience, or damage to another,’’—3 Blackstone’s Com., 216— 
that it is necessary to enter upon some details. 

The principle we are considering is, that by the terms of the 
social compact, every one is entitled to enjoy his own property and 
acquisitions; and the limitation upon that right is, that such enjoy- 
ment must be consistent with the right of every other person in the 
community to do the same thing; which is, indeed, but another 
statement of the principle. The questions which usually arise, 
where this principle is violated, have reference to the enjoyment of 
intangible property, which, from its nature, is not susceptible of 
exact and arbitrary division as property; as the elements of water, 
air, light, and the urban rights of drip, support, party-walls, ways, 
etc. 

It is agreed among jurists that the right to the enjoyment of the 
elements arises ex jure nature, and consequently such rights are 
not extinguished, as an easement in the soil of another would, by 
unity. Sury v. Pigott, Popham, 166; W. Jones, 145; Noy, 84. 
When property was established, each one had a right to enjoy the 
light and air diffused over, and the water flowing through the portion 
of the soil belonging to him. The property in the water itself is 
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not in the proprietor of the land through which it passes, but only 
the use of it as it passes alongs for the enjoyment of his property, 
and as incidental to it. When it is said that running water is 
public or common, it is to be understood in this sense only, that all 
may drink of it, or apply it to the necessary purposes of supporting 
life ; and that no one has any property in the water itself, except in 
that particular portion which he has abstracted from the stream, 
and of which he has the possession; and during the time of such 
possession only. Wood v. Waud, 18 London Law Journal R. 
(Exchequer) 313; Mason v. Hill, 5 Barnewall & Adolphus, 1; 
S. C. 2 Nevile g¢- Manning, 747. 

** Prima facie,” said Vice Chancellor Leach, in giving judg- 
ment, in Wright v. Howard, 1 Simmons & Stuart, 191; 1 
Condensed Eng. Chan. R. 95, the proprietor of each bank of a 
stream is the proprietor of half the land covered by the stream, 
but there is no property in the water. Every proprietor has an 
equal right to use the water which flows in the stream; and conse- 
quently no proprietor can have the right to use the water to the 
prejudice of any other proprietor. Without the consent of the 
other proprietors, who may be affected by his operations, no pro- 
prietor can either diminish the quantity of water which would 
otherwise descend to the proprietors below, nor throw the water 
back upon the proprietors above. Every proprietor who claims a 
right either to throw the water back above, or to diminish the 
quantity of water which is to descend below, must, in order to 
maintain his claim, either prove an actual grant or license from 
the proprietors affected by his operations, or must prove an unin- 
terrupted enjoyment of twenty years; which term of twenty years 
is now adopted, upon a principle of general convenience as affording 
conclusive presumption of a grant. It appears to me, that no 
action will lie for diverting or throwing back water, except by a 
person who sustains an actual injury ; but the action must be at any 
time within twenty years when the injury happens to arise, in con- 
sequence of the new purpose of the party to avail himself of his 
common right.” 

As it is not proposed here to discuss the right to water, but only 
to illustrate the nature of the remedy for a violation of that right, 
this general statement may suffice. The reader who desires to 
investigate the subject further, is referred to Angell on Water 
Courses, sec. 95 et seq.; Tyler v. Wilkinson, 4 Mason’s R. 400; 
Gale and Whatley on Easements, 131, 415; 3 Kent’s Com., 440; 
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the cases above cited; and Gardner v..Newburg, 2 Johnson’s 
Chan. R. 162. 

No action will lay for an injury by the diversion of an artificial 
watercourse, where, from the nature of the case, it is obvious that 
the enjoyment of it depends upon temporary circumstances, and was 
not of a permanent character, and where the interruption of it was 
by the party who stood in the situation of the grantor. As in 
Arkwright v. Gell, 5 Meeson & Welsby, 203, where a stream 
had been created by artificial means, for the purpose of draining 
mines, by the mine owners. They ceased using those means, and 
an action was brought against them for interrupting a watercourse. 
The court were clearly of opinion that the action could not be 
sustained. This case was considered and affirmed in Wood v. 
Waud, above cited. 

[The right is to its reasonable use, and to its use free from 
pollution. The rule on this subject is stated in 3 Kent’s Com., 
450. In Wood v. Waud,18 Law Journal R. (Exchequer), 305, 
it was held that the detention of the water for manufacturing 
purposes—not being ‘‘the ordinary use by man’’—and its conse- 
quent increased loss by evaporation and use, amounting to five per 
cent., was not a reasonable use. In the same case it was held that 
the proprietor above had no right to heat the water as to injure 
the proprietor below. ] 

Where, however, the defendant does not stand in the situation of 
the grantor to the plaintiff, who has enjoyed the use of the flow of 
water for such length of time as to acquire a prescription to it, but 
is a mere stranger and wrongdoer, the rights of the plaintiff, as 
between himself and the defendant, are precisely the same, whether 
the stream were originally a natural, or an artificial one. It was, 
therefore, held, in Magor v. Chadwick, 11 Adolphus & Ellis, 
571, that the owners of a brewery, who had for twenty years 
availed themselves, at their own expense, of a stream flowing from 
the drainage of a mine, abandoned thirty years before, might 
maintain an action against the defendants, who were not shown 
to be connected with, or claiming under, the owners of the mine, 
or of the lands through which the stream flowed, for rendering the 
water foul and unfit for brewing, by discharging into the stream 
the mudy water from their own, the defendants’ mine. 

There is a marked and substantial difference between the cases 
of running water, i. e. watercourses, and underground springs, and 
they are not governed by the same rules of law. The former, as 
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has been stated, is an incident to the land; the right enjoyed by the 
several proprietors of the lands over which it flows is, and always 
has been, public and notorious; the enjoyment has been long 
continued—in ordinary cases, indeed, time out of mind—and 
uninterrupted, each man knowing what he receives and what 
always has been received from the higher lands, and what he trans- 
mits, and what has always been transmitted to the lower. And in 
the case of a well sunk by a proprietor in his own land, the water 
which feeds it from a neighboring soil does not flow openly in the 
sight of the neighboring proprietor, but through the hidden veins of 
the earth beneath its surface: no man can tell what changes these 
underground sources have undergone in the progress of time: no 
proprietor knows what portion of water is taken from beneath his 
own soil; how much he gives originally, or how much he transmits 
only, or how much he receives ; on the contrary, until the well is 
sunk, and the water collected by draining into it, there can not 
properly be said, with reference to the well, to be any flow of 
water at all. 

If the man who sinks a well on his own land can acquire by that 
act an absolute and indefeasible right to the water that collects in 
it, he has the power of preventing his neighbor from making 
any use of the spring in his own soil which shall interfere 
with the enjoyment of the well. He has still further, the full 
power of debarring the owner of the land in which the spring 
is first found, or through which it is transmitted, from draining 
the land for the proper cultivation of the soil: and thus, by an 
act which is voluntary on his part, and which may be entirely 
unsuspected by his neighbor, he may impose on such neighbor 
the necessity of bearing a heavy expense, if the latter has erected 
machinery for the purpose of mining, and discovers, when too late, 
that the appropriation of the water has already been made. Such 
were the grounds upon which the case of Acton v. Blundell, 12 
Meeson & Welsby, 324, was decided in the Exchequer Chamber, 
in 1843. 

The case of Greenleaf v. Francis, 18 Pickering’s R. 117, 
affords an illustration of the same principle. The defendant, by 
digging a well on his own land, diminished the flow of water into 
a well on the plaintiff’s land, for which injury the plaintiff brought 
an action. The court were clearly of opinion that the action 
would not be maintained. 

These cases sufficiently illustrate the nature of property in water, 
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and the injuries to that species of property, which amount to 
nuisances. It has been shown that property in running water is simply 
usufructuary ; and that any thing by which the value of that usufruct 
is diminished, may be made the subject of an action on the case, 
whether it be by unreasonably diminishing the quantity, or by im- 
pairing the quality of water, by diversion, corrupting, or heating it. 

The elements of air and light are, in the same manner, subjects 
of usufructuary rights, the consideration of which will be taken up 
at a future time. M. E. C. 
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LIABILITY OF TELEGRAPHS. 


A case of Edward Shields v. The Washington Telegraph Com- 
pany, was tried before the Fifth District Court, New Orleans, 
some time since, which determined several points of much interest 
to the community generally, and to Telegraph Companies and those 
having dealings with them. The plaintiff sued for $164 damages, 
arising from the incorrect transmission of a telegraphic dispatch, in 
which the word sixty-six was substituted in the price of oats, for 
fifty-six, the correct number. The Company refunded the cost of 
the dispatch, but resisted any liability incurred by the mistake of 
the operator. As this is the first case of the kind tried, the princi- 
ples laid down by the Court are very interesting and important, as 
governing other cases. Judge Bucnanan charged directly against 
any liability incurred by the Company for mistakes of this kind ; 
because incontrollable influences from atmospheric causes are likely 
to change the wires and pervert a telegraphic message. It is 
unreasonable to apply the doctrine which applies to common car- 
riers to a case like the present. The carrier is responsible for the 
merchandise entrusted to his care; but that merchandise has an 
appreciable value. The Judge says: 

‘¢ What on the contrary, is the test of appreciation of a dispatch 
like that which the plaintiff received in this instance from his cor- 
respondent? The dispatch read or said, oats fifty-six, bran one- 
ten, corn seventy-three, hay twenty-five. The person who sent the 
dispatch made no explanation to the operator, and without ex- 
planation, how could the operator know whether the numbers in 
question referred to dollars and cents or to bushels and bales? 
Again, how could the operator know whether the said dispatch 
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conveyed an order to purchase or an account of sales? and if he 
were bound to infer the former, what informateon did the dispatch 
convey to his mind of the extent of the order? The meaning of 
the dispatch was a secret to all but the parties corresponding. 
Under these circumstances the value of the message transmitted 
was inappreciable, and this telegraph company had no means of 
knowing the extent of the responsibility which ought to be involved 
in its correct transmission, upon the principles contended for by the 
counsel for the plaintiff.” 

The judgment was for plaintiff, to the amount of three dollars 
and fifty cents—the cost of the message—which the Company had 
offered to refund, and the costs of the court. 





NEW BOOKS. 


UNITED STATES DIGEST, VOLUME FOURTH, ANNUAL FOR 1850. 
Unitep Sratzs Dierst: being a Digest of the Decisions of the Courts of Common 

Law, Equity, and Admiralty, in the United States, by John Phelps Putnam, of 

the Boston Bar. Volume Fourth, Annual Digest for 1850. Boston, Charles C. 

Little and James Brown, 1851. 

We have often had occasion to refer to this work in terms of high, but well 
deserved praise. It is undoubtedly the most valuable Digest we have. This 
volume, for example, contains the quintescence of Turety-N1NE volumes of the most 
recent American Reports, including those of twenty-two States, as well as of sundry 
United States Courts. 


Enouisn Law anp Equrry Reports, Vol. VI., Part I. Charles C. Little and James 
Brown ; Boston, 1852. 


This number, received on the 17th of February, contains the cases in the Courts of 
Chancery and the Queen’s Bench, up to the last of June, 1851. 





OHIO REPORTS—HAMMOND REVISED. 


Cases DECIDED IN THE Supreme Covet or Oxro, upon thé Circuit and at a special 
session in Columbus, December, 1835-36. Reported in conformity with the Act 
of Assembly. By Cuartes Hammonp. Volume VII. With notes and refer- 
ences to subsequent Ohio decisions and statutes, occasional citations from other 
authorities, tables of cases cited, etc. By M. E. Curwen, of the Cincinnati Bar; 
one of the Professors of Law in the Cincinnati College. Springfield : Published 
by George D. Emerson, for J. F. Desilver, Cincinnati, 1852. pp. 660. 


The publication of the six preceding volumes has been already noticed in this 
Journal, volume VIII, 190, 576; volume IX, 46, 94. This volume completes the 
work, the Eighth and Ninth of Hammond having been copyrighted and being the 
property of another publisher. In mechanical execution it matches the preceding 
volumes, being well printed and handsomely bound. The additions made by the 
editor of this volume, as is stated in his preface, “consist of the insertion of the 
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names of cases cited, where they were omitted in the text; the correction of the 
references to the Ohio Statutes to correspond with Chase and Swan ; the citation of 
later Ohio cases on the same topics, usually in the body of the text, from which they 
are distinguished by being inclosed in brackets ; a considerable enlargement of the 
index, which is in this edition arranged in one, instead of being, as in the original, 
in two distinct parts; a list of cases overruled, &c., in the first seven volumes of 
these reports; a table of statutes cited by the court in the same volumes, which it 
is hoped, may prove useful, by suggesting analogies from past decisions on old 
statutes, in future investigations upon that subject: amare methodical arrangement 
of the names of cases reported, direct and reverse ; tables of cases cited, etc. The 
fool notes are not vo,uminous. They are rather suggestions as to where the law 
may be found, than statements of doctrines.” 


LIABILITY OF CARRIERS OF PASSENGERS. 


A streng application of the principle that common carriers are bound to carry 
passeegers safely, was recently made in the case of Ryland y. Peters, in the District 
Court of Philaselphia, reported in the 11th number of the American Law Journal, 
305, January 1852. Over the Philadelphia and Columbia Railroad run two daily 
lines of passenger cars ; one, the Accommodation Line, carrying passengers only, 
and leaving three-quarters of an hour before the other, which is called the Mail 
Line. The Accommodation Line stopping frequently at the stations, it happens 
that the Mail Line follows it very closely ; and owing to the short curves and high 
embankments on the road, there is in many places not view of the road ahead to 
reverse the engines if an unexpected obstacle appears. At Coatesville, the Accom- 
modation Line was detained nearly half an hour; and it was evident that, in the 
natural order of things, the Mail Line must then be close behind. At Paoli, about 
a mile above the place where the accident occurred, tyere was a stopping place, and 
aturn-out. <A delay of less than ten minutes there, would have Siven time for the 
Mail Line to pass, and hence have obviated all danger of collision. The Line, how- 
ever, did not stop, and a mile below, having just tarned a short curge, at a heavy 
embankment, by whidh one of the wheels of the locomotives’ tender was thrown off 
the track, the movement of the cars was in consequence considerably impeded. 
Some of the witnesses testified that it was entirely stopped. It occurred immedi- 
ately to tne conductor of the defendant’s car that “if there was any delay, the fast 
line would be upon them,” and he immediately adopted the most wise and energetic 
measures to prevent the accident. The collision was, therefore, only a partial one, 
and in the collision the plaintiff, a small girl, received not any blow or bruise out- 
wardly, but a Shock, which caused an effusion of the spinal marrow, which resulted 
in an incurable curvature of the spine. 

It was shown that the motive power is furnished by the State, and is exclusi vely 
under the control of State officers, whose negligence, the jury found, had occasioned 
the accident. Any person, on complying with certain regulations, and paying the 
toll, may attach his car to the engine, and under this regulation, the defendant’s ca 
had been attached. The District Court of Philadelphia, Saarswoop presiding, held 
him liable, on the ground that his contract was to carry safely. All persons who 
are called by him to assist in carrying out his coatract are pro hac vica his servants, 
whatever the nature of the agreement between him and them may be. The rule for 
a new trial was therefore refused, and judgment was entered on the verdict. From 
this judgment a writ of error was taken to the Supreme Court. 
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Tae Feprratist.—*‘ The opinion of the Federalist has always been considered as of 
great authority. It is a complete commentary on the constitution ; and is appealed 
to by all parties, in the questions to which that instrument has given birth. Its 
intrinsic merit entitles it to this high rank; and the part two of its authors per- 
formed in framing the constitution, put it very much in their power to explain the 
views with which it was framed. These essays having been published while the 
constitution was before the nation for adoption or rejection, and having been written 
in answer to objections, founded entirely on {the extent of its powers, and on its 
diminution of State sovereignty, are entitled to the more consideration, where they 
frankly avow that the power objected to is given, and defend it.” Marswaut, C jJ., 
in Cohens v. Virginia, 6 Wheaton’s R. 413. 


MR. GREENE’S DISCOURSE. 


Some or THE DirricuLtres IN THE ADMINISTRATION OF A Free Government: A Dis- 
course pronounced before the Rhode Island Alpha of the Phi Beta Knappa Society, 
July 6,1351. By William Greene. Published by Request. Providence: John F. 
Moore, Printer, 1851. 


It has not been our custom to notice orations or other literary productions, however 
meritorious, unless they had some connection, more or less intimate with jurispru- 
dence. But we think the discourse before us comes clearly within our limitation. 
It is, in fact, a philosophical essay upon free government. It discusses questions 
lying at the foundation of our political institutions. It aims to penetrate to the very 
foundations of law, and it accomplishes all it undertakes. We do not know where 
to look, within the same compass, for a more thorough examination of the deep and 
fundamental principles of republican government. There is no attempt at rhetorical 


display. It would be hard to finda superfluous word. But there is a fabric of solid, 
Doric thought, rarely to be met with in these days of verbiage. All may not agree 
in Mr. Green’s conclusions ; but no one will fail to admire the remarkable precision 
which characterizes the production. 


Srraner’s Rerorrs.—Strange is not a book we can place much reliance in.” Harr, 
V. C. in Green v. Weaver, 1 Simmons, 405. 

Sueparp’s Tovcustone is a work which will be found very useful ta the young com- 

mon lawyer. It isa work of very high authority, and contains the cream of Co. 

Litt. Warren’s Law Studies, 262. 


PARENT AND CHILD. 

The case of Richardson v. Richardson, in the Maine courts, has excited considerable 
attention. There was involved in his case an important question as to the binding 
effect of a gift of an infant child on the part of the parents to the grandmother, 
Mrs. Farnsworth. The mother died soon after the birth of the child, but first 
requested her mother to receive the child, as she alleges, and as was found by the 
jury, to rear and educate as her own. Some years afterwards the father claimed, 
and, having obtained possession of the child, refused to give fit up to the grand- 
mother. This action of replevin, in the name of the child against the father as 
defendant, was then instituted, and the child restored to the grandmother, and the 
case was carried up to the full court by exceptions. The principal point was in 
relation to the validity of this contract. The court now decides that the proof of 
the contract was inadmissible, and that the action can not be sustained. The effect 
of this decision must be to restore the child to the father. 
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TO SUBSCRIBERS. 


An error was made by the binders in January, 1852 numver, by which, in 
some copies, the signatures were duplicated. Gentlemen having such imperfect 
copies will be supplied gratis with perfect copies, upon addressing the present pub- 
lishers. When particular numbers are asked for, they will be mailed with our 
regular issue, on the first of the succeeding month. The February number contained 
sixteen extra pages. To preserve the uniformity of the volumes, that number of 


pages is amitted in this. 


Fraup.—If there is a contract made between two parties, and one of them is 
guilty of fraud in respect to the contract, the other has the eleetion of repudiating 
the contract. Fraud gives the party upon which it is practiced the right of election. 
It does not do more. Parxe, J., in Campbell v. Fleming, 3 Nev. & Man. 836 ; 1 Adol 


and Ellis, 40. 


Vanriancze.— Where the statement is larger than the proof, that constitutes a vari- 
ance ; but where the proof exceeds the statement, it is no variance. Maryat argu- 


endo in Mountstephen v. Brooke, 1 B. & Ad. 255. 


ODE TO SPRING. 


The following lines were written in a lawyer’s office at the time of “sunny skies 
and springing flowers,” and are a good specimen of technical poetry. 


Whereas, on certain boughs and sprays, 
Now divers birds are heard to sing, 
And sundry flowers their heads upraise ; 

Hail to the coming on of spring ! 


The songs of those said birds arouse, 
The memory of those youthful hours, 
As green as those said sprays and boughs, 
As fresh and sweet as those said flowers. 


The birds aforesaid—happy pairs, 
Love, the aforesaid bough enshrines, 
In freehold nests, themselves, their heirs, 
Administrators and assigns. 
Oh, busiest term of Cupid’s court, 
When tender plaintiffs actions bring : 


Season of frolics and of sport, 
Hail, as aforesaid, coming spring! 


ADMIRALTY JURISDICTION. 


The Supreme Court of the United States, at their last term, decided a long, vexed 
question of great importance to the West, with reference to admiralty jurisdiction, 
that it does not depend on the ebb and flow of the tide, and therefore extended over 
the western waters. Mr. Onmr Justice Tangy delivered the opinion of the Court. 
Under this decision, admiralty suits have already been brought in Cincinnati. 
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Law School of the Cincinnati College. 
LAW SCHOOL OF THE CINCINNATI COLLEGE. 


Thier Nineteenth Annual Course of Lectures before the Law School of the Cincin- 
nati College, will commence on Wednesday, 20th day of October, 1852, and will 
continue to the 20th day of April, 1853. The instructors in this School are : 


CHARLES P. JAMES, 
Rights at Law, including Commercial and Real Estate law, the Domestic Relations dc. 
M. H. TILDEN, 
Rights and Remedies in Equity, including Equity Jurisprudence, Practice and 
Pleading. 
M.E. CURWEN. 
Constitutional and Criminal Law; Remedies at Law and in Admiralty, including 
Pleading, Practice and Evidence. 


The course of instruction is designed to prepare students for the practice of the 
law, so that gentlemen, immediately on their graduation, can be admitted to the 
bar and enter upon the practical duties of their profession, with a sufficient 
acquaintance with all the details of business to conduct a suit from its commence- 
ment to its final decision in the Supreme Court of the United States. With this 
view, a moot court will be holden by one of the professors, once in each week, or 
oftener, at which students will be required to prepare pleadings, furnish briefs, and 
make oralarguments. Beside this, there will be daily exercise, consisting of lectures © 
by the professors, and of recitations in the text-books, which are embraced in the ~ 
course. 

No examination, and no particular course of previous study, is required for 
admission. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended :—Walker’s Introduction to American 
Law ; Kent’s Commentaries ; Blackstone’s Commentaries, of which Wendell’s edition 
s recommend ; Greenleaf on Evidence, vol. 1; Smith’s Mercantile Law, Holcombe 
and Gholson’s edition of which is reeommended ; Gould on Pleading, and Jeremy’s 
Equity. They can have access, for the purpose of reference, to the Cincinnati Bar 
Library, free of charge, at the expense of the Faculty. 

At the close of the term, the students will be examined by a Committee of the Bar 
of Cincinnati, consisting of at least five gentlemen, and upon those whom they 
report to be qualified to practice law, the Board of Trustees will confer the degree 
of Bachelor of Laws. The requisites for admission to the Bar in Ohio are majority 
citizenship, residence for one year, good moral character, two years’ study, and an 
examination by a Committee of the Bar. By the charter of this College, that exam 
ination is dispensed with as to those who have regularly attended the full course of 
the Law Department, and have regularly studied the law for the period of fifteen 
months in addition to the time spent in the Law School. (44 Ohio Local Laws, 157.) 

The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, and Admiralty. 

The tuition fee is $60 for the term, in advance, from which terms no variation can 
be made, nor any deduction for absence, unless it is occasioned by sickness. An addi- 
tional fee of $5 is charged as a graduation fee, to all who take a degree. Gentlemen 
can not matriculate for any period short of the full term. 

Board and lodging can be had here in respectable houses at from $2.50 to $3 per 


week. 
Any additional information, in regard to the school, will be cheerfully given, upon 
application, to either of the Professors at Cincinnatl. 





